SUPREME COURT OF WISCONSIN

Case No.: 97-1337

Complete Title
of Case:

In re the Comm tnent of Frank Curiel:

State of W sconsin,
Petitioner-Respondent,
V.

Frank Curiel,
Respondent - Appel | ant - Peti ti oner.

ON REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 221 Ws. 2d 596, 586 N. W 2d 698
(Ct. App. 1998, Unpublished)

Opinion Filed: July 2, 1999
Submitted on Briefs:
Oral Argument: May 4, 1999
Source of APPEAL

COURT: Circuit

COUNTY: M | waukee

JUDGE: Jeffrey A Kreners
JUSTICES:

Concurred:

Dissented:

Not Participating: Prosser, J., did not partici pate.

ATTORNEYS: For the respondent-appellant-petitioner there
were briefs by Jack C. Hoag and Sedor & Hoag, Janesville and oral
argunent by Jack C. Hoag.

For the petitioner-respondent the cause was
argued by Sally L. Wellman, assistant attorney general, w th whom
on the brief was Janes E. Doyl e, attorney general.



No. 97- 1337
NOTI CE
This opinion is subject to further editing and

modification. The final version will appear in
the bound volume of the official reports.

No. 97-1337
STATE OF W SCONSI N : | N SUPREME COURT
In re the Commtnent of Frank Curiel: FILED
State of W sconsin, JUL 2, 1999
Petiti oner- Respondent, Marilyn L. Graves
Clerk of Supreme Court

V. Madison, WI

Frank Curi el ,

Respondent - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 DONALD W STEI NMETZ, J. The petitioner, Frank Curiel,
seeks review of an unpublished decision of the court of appeals?
whi ch upheld a verdict and comm tnent order of the G rcuit Court
for MIwaukee County, the Honorable Jeffrey A. Kreners. The
circuit court found Curiel to be a sexually violent person under
Ws. Stat. ch. 980 (1995-96)2 and ordered his conmtnent.

12 W are presented wth the followng issues for our
revi ew.

13 1) What IS t he pr oper interpretation of

"substantially probable" as the termis used in Ws. Stat. ch.

980? We hold that "substantially probable,” construed according

! State v. Curiel, No. 97-1337, unpublished slip op. (Ct.
App. July 21, 1998).

2 Al future statutory references are to the 1995-96 vol ume
unl ess ot herw se indicat ed.
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to its comobn and appropriate usage, neans "nuch nore likely than
not."

14 2) Is a person's right to equal protection violated
where a finding of dangerousness under Ws. Stat. ch. 980 does
not require that the risk that the person will engage in sexua
violence is to a degree of "extrene |ikelihood?" W hold that
the standards for dangerousness under ch. 980 do not violate
equal protection.

15 3) Is the term "substantially probable" as used to
determ ne whether a defendant is dangerous under Ws. Stat. ch
980 unconstitutionally vague? W hold that the term
"substantially probable,” when construed according to its common
and appropriate usage to nean "nuch nore likely than not," is not
unconstitutionally vague.

16 4) Whet her the proper standard of review to apply to
a challenge to the sufficiency of the evidence in a Ws. Stat.
ch. 980 proceeding is that used in crimnal or civil cases. W
hol d that appellate court review of challenges to the sufficiency
of the evidence in ch. 980 proceedings should be that standard
applied in crimnal cases.

17 5) s the verdict of the court supported by the
evi dence? W hold that the evidence adduced at trial was
sufficient to support the commtnent of the defendant under Ws.
Stat. ch. 980.

I
18 In 1989, Frank Curiel (Curiel) was convicted of second

degree sexual assault in violation of Ws. Stat. 8§ 940.225(2)(e)
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(1985-86) and was sentenced to prison for a term of six years.
Prior to his scheduled release, the State petitioned for his
comm tment under ch. 980, which governs the civil commtnent of
sexual ly violent persons. The State satisfied the circuit court
that Curiel was eligible for commtnent and, follow ng a nunber
of adjournnments, a trial to the court was held on Decenber 2,
1996. ®

19 The only disputed issue at trial was whether it was
substantially probable that Curiel would engage in future acts of
sexual violence.” Both witnesses for the State testified that,
to a reasonable degree of psychological «certainty, it was
substantially probable that Curiel would engage in future acts of
sexual violence. The one witness for the defense testified that
it was not. None of the wtnesses, however, used the sane
wor ki ng definition of "substantially probable” in reaching their
concl usi ons.

10 The State called Dr. Frederick Waddell (Waddell), a

psychol ogist with the Kettle Mraine Correctional Institution, as

% cCuriel waived his statutory right to a jury trial

“ Under Ws. Stat. § 980.05(3)(a), the State has the burden
of proving beyond a reasonable doubt all of the allegations in
the petition for coonmtnent. The petition "nust allege that the
person: (1) was convicted, found delinquent, or found not guilty
by reason of nental disease or defect of a sexually violent
offense; (2) is within 90 days of release from a sentence,
commtnment, or secured correctional facility arising from a
sexually violent offense; (3) has a nental disorder; and (4) is
dangerous because that nental disorder creates a substantial
probability that he or she wll engage in acts of sexual
vi ol ence. " State v. Post, 197 Ws. 2d 279, 297-98, 541 N W2d
115 (1995) (footnotes omtted); Ws. Stat. 8 980.02(2).
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its first wtness. Waddell testified that he had concluded to a
reasonabl e degree of psychol ogical certainty that Curiel suffered
from the nental disorder known as pedophilia and that it was
substantially probable that because of the disorder Curiel would
engage in future acts of sexual violence. He explained that he
reached these conclusions based upon an approxi mately one hour
interview with Curiel and an examnation of Curiel's social
services and clinical services files, which included a copy of
Curiel's presentence investigation report. He based his
conclusion that it was substantially probable that Curiel would
reoffend sexually on the followng five factors: 1) Curiel was
di agnosed a pedophile, 2) had episodes of exhibitionism 3) was
not treated for either pedophilia or exhibitionism 4) had
serious problenms with drugs and al cohol, and 5) his known sexual
of fenses denonstrated a pattern of increasing severity. \Waddell
also testified that his personal working definition of
"substantially probable" was "nore likely than not" and that he
did not think it was "substantially probable" that Curiel would
engage in future acts of sexual violence if that term were
defined as "nuch nore likely than not." Follow ng his testinony,
his witten evaluation of Curiel was admtted into evidence.

11 As its second wtness, the State called Dr. Ronald
Sindberg (Sindberg), a psychologist enployed by the Mendota
Mental Health Institute. As did Waddell, Sindberg testified to a
reasonabl e degree of psychological certainty that Curiel had a
ment al di sorder known as pedophilia and that it was substantially

probable that Curiel wuld engage in future acts of sexual



No. 97-1337

vi ol ence. He based his conclusion upon his exam nation of
Curiel's social services and clinical files; Curiel, on the
advice of his attorney, refused to speak wth Sindberg.
Sindberg's opinion was devel oped by considering whether Curie
met the criteria for a nunber of risk factors used to predict
whether a person was likely to reoffend sexually, and then
whet her treatnment that Curiel had received would tend to di m nish
the weight of the risk factors.

12 Specifically, Sindberg testified that Curiel net the
criteria for 17 of 31 risk factors the Mendota Mental Health
Institute had identified as predictors that a person would conm t
future acts of sexual violence. He further testified that of
those 31 risk factors, 14 were regarded in scientific literature
as highly reliable predictors of future acts of sexual violence.

O those 14 nost reliable risk factors, Sindberg found that
Curiel met the criteria for the followng ten: 1) pretreatnent
devi ate sexual arousal, 2) non-sexual crimnality, 3) denial or
m nimzation of offenses, 4) extra famlial victins, 5) never
very married, 6) nultiple paraphilias, 7) attitudes which
legitimze crines, 8) hands on and hands off offenses, 9) history
of sexual abuse as a child, and 10) history of substance abuse.
Sindberg testified that together, these risk factors nade it
substantially probable that Curiel would reoffend. He stated
that he did not believe that the non-sex offender treatnent
Curiel had received offset to any significant degree the weight
of these risk factors. Finally, he explained that his opinion

remai ned the sanme whet her "substantially probable" was defined as
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"nore likely than not" or "nuch nore likely than not."
Sindberg's witten evaluation was also admtted into evidence.

113 At the close of the State's case, defense counsel noved
for a directed verdict, arguing that the evidence was
insufficient to establish that there was a substantial
probability that Curiel would reoffend. Def ense counsel argued
first that Sindberg's testinony could not support a finding that
the risk that Curiel would reoffend sexually was substantially
probabl e because Sindberg's nethod of evaluation was fraught with
error: he did not personally interview Curiel and in the view of
the defense, his use of objectively-based risk factors to reach
his conclusion was a questionable nethod of evaluation. Then,
with the premse that the term"substantially probable" nmust nean
a degree of likelihood no |ess probable than "much nore |ikely
than not," counsel argued that Waddel |'s testinony was
insufficient to support a finding of "dangerousness."

114 The circuit court denied the notion. It found that
regardless of the fact that the wtnesses used varied working
definitions of the term both had testified that it was
substantially probable that Curiel would reoffend. Second, the
court stated that even if "substantially probable" were defined
as "much nore likely than not," that standard was satisfied by
Si ndberg' s testinony al one.

15 The defense called a single witness in rebuttal, Dr.
Charles Lodl (Lodl), a psychologist in private practice. Lodl
testified that he had nmet with Curiel for many hours and that he

performed three psychological tests, including two that were
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directed toward assessing Curiel's sexual interests and
knowl edge. Lodl further testified that based on this background,
and to a reasonabl e degree of psychol ogical certainty, it was not
substantially probable that Curiel would engage in future acts of
sexual vi ol ence. He had concluded that Curiel was a noderate
risk for reoffending sexually. He also testified that he
internalized the probability of future acts of sexual violence as
a five-point scale that he described as "low risk," "low to
nmoderate risk," "noderate risk," "noderate to high risk," and
"high risk." He believed only "noderate to high risk" and "high
ri sk" equated with the term"substantially probable."

116 Lodl also cast doubt on the analysis Sindberg used in
devel oping his expert opinion. O the 14 factors which Sindberg
had clainmed nost accurately predicted whether a person would
engage in a future act of sexual violence, Lodl admtted that
scientific literature had once given its support; however, sone
of the factors nore recently had been called into doubt as |ess
predi cative of such behavior than once thought. He further
testified that one's consideration of all the risk factors should
not be conducted in a "check-mark" manner but shoul d include sone
clinical judgnent that was based in part on an interview wth the
subj ect .

17 Considering the evidence before it, the circuit court
believed that the State had carried its burden to prove all the
allegations in the petition for commtnent beyond a reasonable
doubt. As relevant to its decision on the disputed question of

whet her it was substantially probable that Curiel would engage in
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future acts of sexual violence, the circuit court expressed its

reasoning as foll ows:

Now what | have then is soneone who, according to
everybody, including Dr. Lodl, is at a high risk of
reoffending crimnally, is at a noderate risk of
reoffending sexually, if you look at Dr. Lodl's

conclusions, at a nmuch nore likely than not risk if you
listen to Dr. Sindberg and nore likely than not if you

listen to Dr. Waddell. Under any standard that |
think3%if3if the standard that's in chapter 980 is
constitutional, then this evidence in ny mnd

establ i shes beyond a reasonable doubt that M. Curiel
as he presently carries hinself and views hinself and
deals with his psychol ogi cal problens is dangerous as
that termis defined in chapter 980, and | am finding
that the State has proved this case beyond a reasonabl e
doubt, and | find that M. Curiel is a sexually violent
person as alleged in the petition.

The circuit court then commtted Curiel to the custody of the
Departnent of Health and Social Services for control.

118 The <court of appeals affirnmed the circuit court's
verdict and conmtnent order. It concluded that the term
"substantially probable" required no further definition as the
| egi sl ature intended the phrase to nean "substantially probable.”

State v. Curiel, No. 97-1337, unpublished slip op. at 8 (C.

App. July 21, 1998). It also concluded that Waddell's and
Sindberg's testinony served as sufficient evidence to support the
circuit court's findings that Curiel was dangerous. |d. at 8-9.
As one point of error, Curiel had also appealed the circuit
court's finding that Lodl had testified that Curiel was "at a
high risk of reoffending crimmnally." The court of appeals

believed that the circuit court's statenent was inconsequentia
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to its decision and was nonetheless imediately followed by
accurate facts upon which its decision was based. 1d. at 9.

119 W& affirm the decision of the court of appeals but
di sagree that the term “substantially probable” needs no further
definition. W conclude that when the |legislature used
"substantially probable,” it intended that the standard be read
according to its common and appropriate usage: "nmuch nore |ikely
t han not."

[

20 On appeal to this court, in addition to the issues
presented in the court of appeals, Curiel for the first tine
chal l enges the constitutionality of ch. 980. The constitutional
chal I enges Curiel makes here are al so presented by the petitioner

Peter Kienitz (Kienitz) in the conpanion case State v. Kienitz,

No. 97-1460, filed this sane date. Those statutory and
constitutional challenges nmade by both Curiel and Kienitz are
addressed here.

121 Lying at the heart of each of Curiel's argunents on
appeal is the neaning of "substantially probable” as that termis
used in ch. 980. First, Curiel argues that "substantially
probabl e" neans "extreme |ikelihood" and that the circuit court
erred in failing to so define the term Second, Curiel argues
that the failure to define "substantially probable" as neaning
"extreme |ikelihood" violates his right to equal protection.
Third, Curiel argues that the court of appeals’ failure to
further define "substantially pr obabl e" | eaves ch. 980

unconstitutionally vague. And finally, Curiel asserts that the



No. 97-1337

evi dence adduced at his commtment trial was insufficient to
support a finding that to the degree required by statute, he
woul d engage in future acts of sexual violence.

Statutory Interpretation

22 Qur analysis appropriately begins with determning the
meani ng of "substantially probable" as the termis used in ch.
980. Under Ws. Stat. 8§ 980.01(7), a person "is dangerous
because he or she suffers from a nental disorder that nakes it
substantially probable that the person wll engage in acts of
sexual violence." 1d. (enphasis supplied). Pursuant to Ws.
Stat. § 980.02(2)(c), the State nust prove beyond a reasonable
doubt that "[t]he person is dangerous to others because the
person's nental disorder creates a substantial probability that
he or she will engage in acts of sexual violence." |I|d. (enphasis
supplied). W explicitly note this difference in the phrasing of
the term to enphasize that our interpretation of "substantially
probabl e" serves equally as an interpretation of "substantial
probability."

23 Curiel presents the first issue on review as one
involving interpretation of the term "substantially probable,"”
al t hough throughout his brief he refers to that phrasing of the
term and "substantial probability" indiscrimnately. The State
notes that the legislature used both phrasings in ch. 980, and
suggests that the difference between themis at nost a slight one
and should not be given any significance; it proceeds to use the
phrasings of the term interchangeably throughout its argunent.

We al so note that both the circuit court and the court of appeals

10
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used the terns interchangeably. Neither party suggests that the
phrasings require different definitions, and we are convinced
that the legislature intended that the phrasings share a common
meani ng.

24 To conmt a person as sexually violent, the State nust
prove beyond a reasonable doubt, anong other elenents, that
"[t]he person is dangerous to others because the person's nental
di sorder creates a substantial probability that he or she wll
engage in acts of sexual violence." Ws. Stat. 88 980.05(3)(a)
and 980.02(2)(c). The parties dispute the degree of I|ikelihood
required to satisfy the term“substantially probable.”

25 Curiel argues that "substantially probable" neans
"extrenme |likelihood" and that, therefore, he could not be
commtted wunder ch. 980 wunless the State proved beyond a
reasonabl e doubt that he was dangerous to others because his
mental disorder created an "extreme |ikelihood" that he would
engage in future acts of sexual violence.®> The State disagrees,
arguing that “"substantially probable” neans "substantially
probabl e" and that ordinary persons can understand and apply this
common sense term without further elucidation; it urges that we

not redefine the term

> Curiel’s position on this point is difficult to pin down.

He at times argues that the termneans “extrene |ikelihood.” At
other tinmes, he inplicitly suggests that the term neans “nuch
nore |likely than not.” Indeed, his only suggested interpretation

of the termin the court of appeals was “much nore likely than
not.”

11
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126 The degree of likelihood intended by the use of the
term "substantially probable" requires statutory interpretation.
The interpretation of a statute is a question of law that we

review de novo. State v. Setagord, 211 Ws. 2d 397, 406, 565

N. W2d 506 (1997). The purpose of statutory interpretation is to
discern the intent of the |egislature. Id. In discerning the
intent of the legislature, we first consider the |anguage of the
statute. If the language of the statute <clearly and
unanbi guously sets forth the legislative intent, we do not | ook
beyond the statutory |anguage to ascertain its nmeaning. |d.

27 1n construing a statute, the general rule is that all
words and phrases should be construed according to conmon and
approved usage unless a different definition has been designated

by the statutes. Ws. Stat. 8§ 990.01(1); State v. Sher, 149

Ws. 2d 1, 9, 437 N W2d 878 (1989). W may resort to a
dictionary to ascertain the common and approved usage of a term

not defined by the statute. State v. Chrysler Qutboard Corp.

219 Ws. 2d 130, 168, 580 N.W2d 203 (1998): see al so HM Distrib.

of MI|waukee v. Dept. of Agri., 55 Ws. 2d 261, 269, 198 N. W2d

598 (1972). Qur resort to a dictionary to determ ne the common
and approved wusage of the term does not render the term
anbi guous. State v. Sanple, 215 Ws. 2d 487, 499, 573 N.W2d 187
(1998).

28 Because "substantially probable" is not defined by
statute, we turn to a dictionary. W ook first to the term
"probable” and conclude that its nbst comon and appropriate

usage 1is "nore Ilikely than not." The Anerican Heritage

12
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Dictionary defines "probable" as an adjective neaning: "1. Likely
to happen or to be true: War seened probable in 1938. The hone
team far ahead, is the probable w nner. 2. Likely but
uncertain; plausible.” The Anmerican Heritage Dictionary of the
English Language at 1443 (3d ed. 1992). The comon sense of
"probable” in both of these definitions is that there is a
greater likelihood that an event will happen than that it wll
not happen: that is, that it is nore likely than not that the
event will happen. Further, in keeping with our conclusion that
"probable” and "probability" are intended to share a comon
meaning, we note that the definitions of "probable" and
"probability" are nost closely analogous where "probable" is
defined as "[h]Javing nore evidence for than against" and
"probability" is defined as "a condition or state created when
there is nore evidence in favor of the existence of a given
proposition than there is against it." Black's Law Dictionary at
1201 (6th ed. 1990).

29 The term "substantially" nust also be given effect,
otherwise the term is superfluous, a result we avoid in
construing a statute. Sher, 149 Ws. 2d at 9. Although nunerous
definitions for "substantially"” are provided by The Anmerican
Heritage Dictionary, we conclude that the npbst comon and
appropriate definition of the term as wused in ch. 980 is
"[c]onsiderable in inportance, value, degree, anount, or extent:
won by a substantial margin." The Anmerican Heritage Dictionary

of the English Language at 1791. A word which commonly denotes

13
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this sense of "substantially" is the term "nuch," defined as
“[g]reat in quantity, degree, or extent." |1d. at 1183.

130 G ven the common and appropriate usage of the term we
interpret "substantially probable"” as nmeaning "nmuch nore likely
than not," and as so construed, find that the sections in which
this termis found to be unanbi guous. The | egislature intended
that the State prove beyond a reasonable doubt that the person
subject to the conmm tnent proceedings is dangerous because his or
her nmental disorder makes it “nmuch nore |ikely than not” that the
person will engage in future acts of sexual violence.

131 We find unpersuasive both of Curiel's argunents in
support of defining "substantially probable" as "extrene
l'i kelihood." Hs first argunent inplicitly begins with the
premse that the statute is not anbiguous, and as did we, he
turns to a dictionary to identify the commobn and appropriate
usage of the term Curiel agrees with our conclusion that

probabl e neans nore likely than not" but prefers that
"substantially" be defined as "extrene."® W disagree. First,
he provides us with no evidence that "extrenme" is a common and
appropriate usage of the term "substantially." Second,
"substantially" and "extreme" are not synonyns¥"extrene" appears
to us to involve a degree of certainty far greater than that

suggested by the term "substantially". I ndeed, The Anerican

® Al though when arguing that the evidence was not sufficient
to support his verdict, he explicitly states that “nmuch nore
likely than not” is an appropriate |legal standard for the term
“substantially probable.”

14
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Heritage Dictionary defines "extreme" as an adjective neaning:
"1l. Most renote in any direction; outernost or farthest." "2.
Being in or attaining the greatest or highest degree; very
i ntense. " "3. Extending far beyond the norm"” "4. O the
greatest severity." The Anmerican Heritage Dictionary of the
Engl i sh Language, at 650. None of these definitions suggests
that "extrenme" is a comon and appropriate usage of the term
"substantially."

132 In a second argunent, now with a view to the statute's
anbiguity, Curiel offers legislative history as support for his
view that "substantially probable" neans "extrene |ikelihood."
We have already determ ned that the term "substantially probable"
is not anbiguous; in nost circunstances we would not then
consider matters outside the | anguage of the statute for evidence
of legislative intent. However, because Curiel's equal
protection argunment is grounded in his interpretation of the
| egislative history of both ch. 980 and ch. 51, the Mental Health
Act, we believe that his argunent detailing the |Ilegislative
hi story of the two chapters shoul d be addressed here.

133 We understand Curiel's argunment to be the followng
The term "substantially probable" was adopted in ch. 980 to
provi de consistency with ch. 51, which uses the term "substanti al
probability.” Much in the manner in which the termis used in
ch. 980, "substantial probability" is used in ch. 51 to describe

the degree to which a person is likely to harm hinself, herself,

15
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or others before he or she could be found "dangerous."’ In 1972,
the predecessor to the current ch. 51 was held unconstitutiona
in a nunber of respects, including the statute's lack of a

requi renent that the State prove dangerousness. See Lessard v.

Schm dt, 349 F. Supp. 1078, 1093 (E.D. Ws. 1972), vacated and

remanded, Schmdt v. Lessard, 414 U S. 473 (1974), order on

remand, 379 F. Supp. 1376 (E.D. Ws. 1974), vacated and renmanded

on other grounds, 421 U S. 957 (1975), order reinstated on

remand, 413 F. Supp. 1318 (E.D. Ws. 1976). In discussing the
degree of dangerousness that it believed was constitutionally

required before a person could be involuntarily deprived of

" Ws. Stat. 8§ 51.20(1)2.a-d (1997-98), provides in part:

2. The individual is dangerous because he or she
does any of the foll ow ng:

a. Evidences a substantial probability of physical
harmto hinself or herself as manifested by evi dence of
recent threats of or attenpts at suicide or serious
bodi |y harm

b. Evidences a substantial probability of physical
harm to other individuals as manifested by evidence of
recent homcidal or other violent behavior, or by
evidence that others are placed in reasonable fear of
vi ol ent behavi or and serious physical harmto them as
evidenced by a recent overt act, attenpt or threat to
do serious physical harm . . .

c. Evidences such inpaired judgnent, manifested by
evidence of a pattern of recent acts or om ssions, that
there 1is a substantial probability of physi cal
inmpairnment or injury to hinself or herself. :

d. Evidences behavi or nmanifested by recent acts or
om ssions that, due to nental illness, he or she is
unable to satisfy basic needs for nourishnment, nedical
care, shelter or safety wthout pronpt and adequate
treatment so that a substantial probability exists that

deat h, serious physical injury, serious physica
debilitation or serious physi cal di sease wll
imm nently ensue unless the individual receives pronpt
and adequate treatnent for this nental illness.

16
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liberty, the court in Lessard used the term"extrene |ikelihood."

Referring to Hunphrey v. Cady, 405 U S. 504, 509 (1972), the

court wote:

[I]ts approval of a requirenent that the potential for
doing harm be 'great enough to justify such a nassive
curtailment of I|iberty' inplies a balancing test in
which the state nust bear the burden of proving that
there is an extrenme likelihood that if the person is
not confined he wll do imrediate harm to hinmself or
ot hers.

Lessard, 349 F. Supp. at 1093. Curiel concludes that because the
| egislature revised ch. 51 in response to Lessard, the term
"substantial probability," used to define the |ikelihood that the
person may do immediate harm nust have been intended to nean
"extreme |ikelihood."

134 We have reviewed the legislative history of both ch.
980 and ch. 51 and are not convinced. Myving as Curiel asks us
to from the revision of ch. 51 in 1976 to the current ch. 980
requires us to take too nmany leaps of faith to arrive at the
concl usi on he woul d have us reach.

135 Qur review of a Drafters Note from the Legislative
Ref erence Bureau does satisfy us that the term "substantially
probabl e” was chosen in an effort to use terns consistently
t hroughout the statutes. The author of the note explained that
where the draft of ch. 980 had provided that "a person nust be
"likely' to commt predatory acts of sexual violence,” he had
"changed the |anguage to say the person nust be 'substantially
probable' to commt such acts,” and in doing so conpared the new

| anguage to that found in Ws. Stat. 88 51.20 (1)(a)2.a-d. See

17
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LRB Drafter's Note to 1994 A B. 3, (LRB-2975/P2dn) (Cct. 15,
1993).

136 While the |anguage in ch. 980 may have been chosen to
be consistent with |anguage in ch. 51, we disagree with Curiel's
proposition that "substantial probability" in ch. 51 neans
"extreme likelihood." Wile it is true that the court in Lessard
found the predecessor to the current ch. 51 unconstitutional in
various respects, including the absence of proof of a person's
dangerousness, there is no explicit evidence in the legislative
history that the term "substantial probability" was chosen by the
| egislature as a term synonynous with "extrene |ikelihood."

137 First, we note that the legislature did not originally
choose the term "substantial probability” in ch. 51, it chose the
term "substantial risk." See Ws. Stat. § 51.20(1)(a)2.°
Legislative history does not reveal that "substantial risk"” was
chosen to neet the | anguage of Lessard. And just as there is no
evidence that “substantial risk” was chosen as a synonym of
“extreme likelihood,” there is no evidence that when the

| egi sl ature anmended Ws. Stat. 8 51.20 in 1977 and replaced

8 Ws. Stat. 51.20(1)(a)2 (1975-76) provided that a
person i s dangerous because of:

a. A substantial risk of physical harm to the subject
i ndi vidual as mani fested by evidence of recent threats
of or attenpts at suicide or serious bodily harm or

b. A substantial risk of physical harmto other persons
as mani fested by evidence of recent hom cidal or other
vi ol ent behavior, or by evidence that others are placed
in reasonable fear of violent behavior and serious
physical harm to them as evidenced by a recent overt
act, attenpt or threat to do such physical harm
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“risk?”  with “probability,” it did so wth a view that
"probability" and "risk"™ were synonynous, or the view that
"substanti al probability" and "extrene I'i kel i hood" wer e
synonynous. See 8§ 29, ch. 428, Laws of 1977 and Legislative
Ref erence Bureau Anal ysis of 1977, Assenbly Bill 898.

138 We also find persuasive the State’'s argunent that
| egislative intent may be observed in the |egislature' s decision
not to use the term "extrene |ikelihood." The State suggests
that the fact that the |egislature chose a term other than that
used in Lessard is evidence that the legislature did not intend
an "extrene |ikelihood" standard. The State further points out
that when the legislature was revising ch. 51, Lessard was tw ce
appeal ed, renmanded, and vacated, undermning the persuasive
authority of the first decision. |In fact, we note that on remand

in Lessard v. Schmdt, 379 F. Supp. 1376 (E. D. 1974), the court

did not again use the term "extreme likelihood." |In describing
the findings and standard of proof necessary for an order of
commtnment, the court wote that they were "'nental illness and
i mm nent dangerousness to self or others beyond a reasonable
doubt' based at m ninum upon a recent act, attenpt or threat to
do substantial harm" |d. at 1381. The absence of the "extreme
i kel i hood" standard in this opinion does place a cloud upon the
precedential worth of the court's earlier decision.
139 As an additional docunment in support of his position

Curiel refers us to 71 Op. Att'y Gen. 34 (1982). W agree with

the court of appeals in its discussion of this opinion in State

v. Kienitz, 221 Ws. 2d 275, 585 N.W2d 609 (Ct. App. 1998),
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petition for review granted, 221 Ws. 2d 653, 588 N wW2d 631

(1998), that the opinion does not focus upon the neaning of
"substantial probability" and therefore its worth is fairly
suspect as evidence of legislative intent. See id. at 299.

Furthernore, we do not find that an attorney general opinion
filed in 1982 is evidence of the legislature's intent when

drafting a statute in 1976. Cf. Juneau County v. Courthouse

Enpl oyees, 221 Ws. 2d 630, 648, 585 N W2d 587 (1998) (post-
enactnment interpretations by a legislative agency that worked
with the legislature during the adoption of the statutory
provisions may be an aid in determning legislative intent,
al t hough they may be | ess persuasive than reports issued prior to
enact nent) .

140 As do we, the State believes that the statute is not
anbi guous, and that in the event that legislative history is
considered, Curiel's position is wthout support. However, it
argues that we should not redefine the term "substantially
probabl e" but |eave the definition to the trier of fact. W are
not persuaded by the State's argunents.

41 First, t he State ar gues t hat since the term
"substantial probability" has not been the source of any
confusion in the application of ch. 51 and therefore has not
required definition, by analogy the term should not need
definition here. This argunent fails because unlike the use of
the termin ch. 51, its use in ch. 980 has created difficulties:

in this case, the three experts offered three different personal

working definitions; the court of appeals in this case, and the
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court of appeals in Kienitz, contributed two additional
definitions.

142 The State al so suggests that just as this court has not
defined other legal terns, the definitions of which are difficult
to articulate, we should avoid doing so here. It offers
"reasonabl e doubt" and "substantial risk"™ as ternms which although
difficult to articulate have not been redefined in favor of
allowing the trier of fact to enploy his or her own understanding
of the terns. That we have chosen not to define the terns the
State points to in the contexts in which they are used does not
di ssuade us from defining "substantially probable" here. e
believe that it is incunbent wupon this court to define
“substantially probable” in accord with |egislative intent.

43 In sum we do not find that matters outside the
| anguage of the statute provide any evidence of the |egislature’s
intent in its use of the term “substantial probability.” W do
believe that the termis unanbiguous, its commobn and appropriate
usage nmeaning “much nore likely than not.”

Equal Protection

144 As we have not defined the term "substantially
probable” in ch. 980 as "extrene |ikelihood,"” Curiel challenges
the constitutionality of ch. 980 on grounds of equal protection.

He clainms a single substantive difference between the statutory
schenmes for comm tnent under ch. 51 and ch. 980: satisfying the
standard of dangerousness requires the State prove to a greater

i kelihood the probability that a person wll harm hinself,
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hersel f, or another under ch. 51 than is required to prove that a
person will sexually reoffend under ch. 980.

45 Persons commtted under chapters 51 and 980 are
simlarly situated for purposes of equal protection conparison.

State v. Post, 197 Ws. 2d 279, 318-19, 541 N.W2d 115 (1995).

Equal protection guarantees require that persons simlarly

situated be accorded simlar treatment State v. Avila, 192 Ws.

2d 870, 879, 532 N.W2d 423 (1990)(citing Walters v. Gty of St.

Louis, 347 U. S 231, 237 (1954)). However, this does not require
that all persons be dealt wth identically. Id. Equal
protection is not violated where there exist reasonable and
practical grounds for the <classifications <created by the

| egi sl ature. State v. Hezzie R, 219 Ws. 2d 849, 894, 580

N.W2d 660 (1998). Nor is equal protection violated where
simlarly situated people are not treated differently.

46 "When a party attacks a statute on the grounds that it
deni es equal protection under the |aw, the party nust denonstrate
that the state unconstitutionally treats nenbers of simlarly
situated classes differently." Post, 197 Ws. 2d at 318.
Curiel's equal protection challenge fails because Curiel has not
denonstrated that persons commtted under ch. 51 are treated
differently than persons conmtted under ch. 980.

147 We have already considered the legislative histories of

ch. 980 and ch. 51 and have concluded that the histories do not
support Curiel’s claimthat ch. 51 requires that the State prove
that the likelihood that a person will harm another is "extrene."

Both ch. 980 and ch. 51 enploy a "substantial probability"
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standard. W held that the term "substantially probable" as used
in ch. 980 neans "nmuch nore likely than not." As the terns are
to be used in a consistent manner between the chapters, we can
conceive of no reason why the term as used in ch. 51 should be
construed any differently than it is under ch. 980.
Voi d for Vagueness

148 Curiel also argues that the court of appeals' failure
to define "substantially probable” is a violation of his right to
due process¥%we recognize his argunent as one challenging the
statute on grounds that it is void for vagueness. Because we
have concluded that "substantially probable"” neans "nuch nore
likely than not," Curiel's void for vagueness argunent fails as
wel | .

149 The "principles wunderlying the void for vagueness
doctrine . . . stem from concepts of procedural due process."

State v. Popanz, 112 Ws. 2d 166, 172, 332 N.W2d 750 (1983).

"Due process requires that the law set forth fair notice of the
conduct prohibited or required and proper standards for
enforcement of the |aw and adjudication.” 1d. Based upon these
concepts of due process, a statute is void for vagueness if it
fails to give notice to those wishing to obey the law that their
conduct falls within the proscribed area, or if it fails to
provide those who nust enforce and apply the |aw objective
standards with which to do so. 1d. at 172-73.

50 Curiel challenges the statute because he believes that
it fails to provide those who nust apply the |aw objective

standards with which to do so. Wth this view of the void for
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vagueness doctrine in mnd, we nust determ ne whether the statute
fails to be sufficiently definite to allow judges, juries and
expert witnesses to apply the terns of ch. 980 objectively to the
question before themin order to determ ne whether to commt the
def endant wi thout having to create or apply their own standards.

See Popanz, 112 Ws. 2d at 173 (citing State v. Courtney, 74

Ws. 2d 705, 711, 247 N.w2d 714 (1976)).

151 As "substantially probable"” neans "nuch nore likely
than not,"” we have no doubt that this definition provides proper
st andards of adj udicati on. The statute as defined is not so
obscure that nmen of common intelligence nmust necessarily guess at

its nmeaning and differ as to its applicability. See Peissig v.

Wsconsin Gas Co., 155 Ws. 2d 686, 699, 456 N.W2d 348 (1990).

Sufficiency of the Evidence
52 The parties dispute the appropriate standard by which
we should review whether the evidence is sufficient to sustain
the verdict. Curiel argues that because ch. 980 is a civi
comm t ment proceeding, the standard of review should be a m xed
question of law and fact. Curiel relies on the standard of

review articulated by the court of appeals in K NK v. Buhler,

139 Ws. 2d 190, 407 Nw2d 281 (C. App. 1987), a case involving

the protective placenent of an inconpetent person under ch. 55:

W view the elenents of protective placenent set
out in sec. 55.06(2), Stats., as questions of fact.
See sec. 55.06(7) (trier of fact 'nust find by clear

and convincing evidence' the elements of sec.
55.06(2)); sec. 880.33, Stats. (referring to 'findings
of inconpetency). W wll not overturn the circuit

court's findings of fact unless clearly erroneous.
Sec. 805.17(2), Stats. However, we view the higher
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question regarding the necessity for protective
pl acemrent as one of I|aw because it involves the
application of the facts as found by the court to a
statutory concept. See Nottelson v. DIHLR, 94 Ws. 2d
106, 115-16, 287 N.W2d 763, 768 (1980). W review
gquestions of |aw independently froma circuit court's
concl usi ons. Ball v. District No. 4, Area Bd., 117
Ws. 2d 529, 537, 345 N.W2d 389, 394 (1984).

ld. at 198. The State disagrees and argues that the standard of

review should be that which applies to all sufficiency of the

evi dence challenges in crimnal cases. In State v. Poellinger

153 Ws. 2d 493, 451 N.W2d 752 (1990), we explained the standard

for review ng the sufficiency of the evidence in a crimnal case:

an appellate court may not reverse a conviction unless
the evidence, viewed nost favorably to the state and
the conviction, is so insufficient in probative val ue
and force that it can be said as a matter of |aw that
no trier of fact, acting reasonably, could have found
guilt beyond a reasonabl e doubt.

Id. at 501.

153 Aside from describing these conpeting standards of
review, neither party provides reasons why one or the other
standard of review is appropriate for ch. 980 proceedings.
Nonet hel ess, we conclude that the standard of review appropriate
to commtnent under ch. 980 is that standard we use to review
crimnal convictions.

154 Most inportant to our decision is the fact that while

ch. 980 is a civil proceeding, State v. Carpenter, 197 Ws. 2d

252, 258, 541 N W2d 105 (1995), it shares many of the sane
procedural and constitutional features present in crimna
prosecutions. Pursuant to Ws. Stat. 8 980.05(1m, "all rules of
evidence in crimnal actions apply" and "[a]ll constitutional

rights available to a defendant in a crimnal proceeding are
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avai l able to the person” subject to the petition for commtnent.

Furthernore, as in a crimnal proceeding, the State's burden of
proof under ch. 980 is beyond a reasonabl e doubt. Ws. Stat
8§ 980.05(3)(a).

155 Because of the parallels between ch. 980 proceedings
and crimnal actions, review of ch. 980 proceedings wll quite
frequently involve applying nmuch of the existing case |aw
i nvol ving evidentiary and constitutional issues in crimnal cases
to ch. 980 appeals. This nmay be particularly true where
sufficiency of the evidence questions are interwoven with the
di scussions of the reasonabl e doubt standard. For the purposes
of clarity, particularly, use of the crimnal standard of review
is appropriate in ch. 980 appeals.

156 Further, the only support offered by Curiel that the
standard of review should be civil in nature is the |anguage
guoted above from K. N.K. . The court in K NK explained that it
would treat the statutory elements of ch. 55, governing
protective placenents, as findings of fact, review ng them under
the clearly erroneous standard. K N K, 139 Ws. 2d at 198. It
explained further that it would review de novo "the higher
question regarding the necessity for protective placenment.” Id.

However, as a practical matter, the court found that the
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evidence was sufficient to support each elenent of the statute
and revi ewed nothing de novo. See id. at 198-204.°
157 W apply the standard of review applicable to crimna

trials held to the court:

The burden of proof upon the state is the sane whether
the case is tried before a jury or before a court.

That burden is to prove the defendant guilty beyond a
reasonabl e doubt. The test applied upon appeal to this
court is whether the 'evidence adduced, believed and
rationally considered by the jury was sufficient to
prove the defendant’s guilt beyond a reasonabl e doubt."

As the burden of proof is the same whether the trial is
to the court or to a jury, the test to be applied to
determ ne the sufficiency of the evidence is the sane.

Wen testing the sufficiency of the evidence, this
court is not required to be convinced of the guilt of
t he defendant beyond a reasonabl e doubt, but only that
the jury or the court could find the defendant guilty
beyond a reasonabl e doubt.

Gauthier v. State, 28 Ws. 2d 412, 415-16, 137 N w2d 101

(1965)(internal citations omtted). O course, in the context in
which this standard is applied, we recognize that the State's
burden is not to prove a person's guilt, but rather that the

person subject to conmtnment is a sexually violent person.

° The purpose evidently underlying Curiel's argunent is

that he would have us review de novo whether the evidence was
sufficient to support a finding that it was substantially
probable that he would engage in an act of sexual violence
However, the court in K NK v. Buhler, 139 Ws. 2d 190, 407
Nw2d 281 (C. App. 1987), ~clearly treated the anal ogous
"elenental " question under ch. 55 as one of fact and reviewed it
under the clearly erroneous standard. See id. at 202-03. Even
should we have decided to review ch. 980 actions as a m xed
guestion of fact and law, the question of whether evidence
established that it was substantially probable is one of fact and
would be reviewed under a clearly erroneous standard, not de
novo.
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158 Wth respect to the only question on which Curiel
clainms the evidence was insufficient, the State has the burden of
provi ng beyond a reasonabl e doubt that the person is dangerous to
ot hers because the person's nental disorder creates a substanti al
probability that he or she will engage in future acts of sexua
vi ol ence. Under the interpretation of the standard that we
articulated above, the State nust prove that because of the
person's nental disorder, it is nmuch nore likely than not that
the person will engage in future acts of sexual violence.

159 Curiel Dbelieves that the evidence was insufficient
because Sindberg, the only witness who testified that it was nuch
nore likely than not that he would reoffend sexually, is a less
credible witness than either \Waddell or Lodl. Sindberg is |ess
credi bl e, argues Curiel, because Sindberg did not personally neet
with himprior to reaching an opinion as to the |ikelihood that
he would reoffend. Curiel also argues that regardless of
Sindberg's testinony, the fact that he and Wddell presented
inconsistent testinony on the Ilikelihood of him engaging in
future acts of sexual violence is denonstrative that the State
has not carried its burden.

160 We find that the evidence was sufficient to establish
beyond a reasonabl e doubt that it was "much nore |ikely than not"
that Curiel would engage in future acts of sexual violence. To
be sure, only Sindberg testified that he believed that it was
"much nore likely than not" that Curiel would reoffend sexually.

However, his testinony alone is sufficient to sustain the
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circuit court's judgnent and order of commtnent. We expl ai ned

i n Gaut hi er that

The <credibility of the wtnesses is properly the
function of the jury or the trier of fact. . . . It is
only when the evidence that the trier of fact has
relied upon is inherently or patently incredible that
the appellate court wll substitute its judgment for
that of the fact finder, who has the great advantage of
being present at the trial.

Gauthier, 28 Ws. 2d at 416. We have further explained that
inherently or patently incredible evidence is that type of
evidence which conflicts with nature or fully established or

conceded facts. Day v. State, 92 Ws. 2d 392, 400, 284 N W2ad

666 (1979).

61 The circuit court clearly found Sindberg s testinony
credi bl e. At the close of the State’'s case, the circuit court
explained that there was nothing in the record to challenge
Sindberg's opinion to the degree necessary to throw it out.
Further, Curiel has not shown that Sindberg s evaluation, mde
w thout personally interviewwng him was incredible as to be

undeservi ng of any wei ght.*°

10 In fact, were we to agree wth Curiel%%wiich we

don't%that an expert nust personally neet the person subject to
conmmi t ment , comm tnment under ch. 980 <could be wvirtually
i npossible. By the logic of Curiel's argunent, the circuit court
would be required to find the wtness who had spoken with the
subj ect of commtnent nore credible than the witness who did not.
One problemw th this viewis that as here, the defense w tness
wi |l have access to the subject and the State w tness may not.
The result of this approach is clear, and not one with which we
agree: A person subject to commtnent could avoid commtnent
merely by refusing to speak with the State's w tness.
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62 Nor does the inconsistent testinony of Sindberg and
Curiel render Sindberg's testinony incredible as a matter of |aw.

Enbry v. State, 46 Ws. 2d 151, 156-57, 174 N.W2d 521 (1970).

Even under the reasonable doubt burden of proof, the trier of
fact is allowed to accept or reject inconsistent testinmony. |d.

In finding that Curiel was dangerous, the circuit court quite
obviously resolved any inconsistency in the testinony of the
experts in favor of finding that Curiel was much nore |ikely than
not to sexually reoffend. However, it is the trier of fact’s
task, not this court’s, to sift and winnow the credibility of the

W t nesses. State v. Toy, 125 Ws. 2d 216, 222, 371 N.W2d 386

(C. App. 1985). Certainly, as the circuit court noted,
Sindberg’ s testinony was worthy of belief. The credibility of an
expert witness and the weight the trier of fact is going to give
to his testinony, as contrasted to other w tnesses, is always an

issue that is properly before the trier of fact. Kenp v. State,

61 Ws. 2d 125, 136, 211 N W2d 793 (1973).

163 Here, the circuit court was entitled to find Sindberg’s
opinion nore credible than that of Waddell or Lodl. The State’s
evi dence was not so lacking in probative value that no trier of
fact, acting reasonably, <could have drawn the appropriate
i nferences from the evidence adduced to find beyond a reasonabl e
doubt that Curiel is a sexually violent person under ch. 980.

164 Curiel has also maintained that the circuit court nmade
an error in its finding of fact that Lodl testified that Curie
was a high risk for reoffending crimnally. We observe that

imediately followng this comment, the circuit court correctly
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recited the expert opinions of all three witnesses. There is no
evidence in the record that the circuit court relied upon its
first msstatenent in finding that Curiel was a sexually violent
person.
11

165 In conclusion, this court holds that the standard by
which to determne whether it is substantially probable that a
person will engage in future acts of sexual violence is whether
the likelihood is “much nore likely than not.” This standard
does not violate the guarantees of equal protection, nor is it
voi d for vagueness. Finally, the evidence adduced at trial was
sufficient to prove beyond a reasonabl e doubt that the defendant
was nmuch nore likely than not to engage in future acts of sexual
vi ol ence.

By the Court.—JFhe decision of the court of appeals is

af firned.

166 JUSTICE DAVID T. PROSSER, JR did not participate.
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